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those benefits must be represented as closely as possible either by the units deemed to represent the reference value or, in the case where units are not established, by assets of appropriate security and marketability which correspond as closely as possible
with those on which the particular reference value is
based.
Where the benefits referred to in the second and
third subparagraphs include a guarantee of investment performance or some other guaranteed benefit,
the assets held to cover the corresponding additional
technical provisions shall be subject to paragraph 4.
4. Without prejudice to paragraph 2, with respect to
assets other than those covered by paragraph 3, the
second to fifth subparagraphs of this paragraph shall
apply.
The use of derivative instruments shall be possible
insofar as they contribute to a reduction of risks or
facilitate efficient portfolio management.
Investment and assets which are not admitted to
trading on a regulated financial market shall be kept
to prudent levels.
Assets shall be properly diversified in such a way as
to avoid excessive reliance on any particular asset, issuer or group of undertakings, or geographical area
and excessive accumulation of risk in the portfolio as
a whole.
Investments in assets issued by the same issuer, or
by issuers belonging to the same group, shall not expose the insurance undertakings to excessive risk
concentration.
Art. 133. Freedom of investment.
1. Member States shall not require insurance and reinsurance undertakings to invest in particular categories of asset.
2. Member States shall not subject the investment
decisions of an insurance or reinsurance undertaking
or its investment manager to any kind of prior approval or systematic notification requirements.
3. This Article is without prejudice to Member
States’ requirements restricting the types of assets or
reference values to which policy benefits may be
linked. Any such rules shall be applied only where the
investment risk is borne by a policy holder who is a
natural person and shall not be more restrictive than
those set out in the Directive 85/611/EEC.
Art. 134. Localisation of assets and prohibition of
pledging of assets.
1. With respect to insurance risks situated in the
Community, Member States shall not require that the
assets held to cover the technical provisions related
to those risks are localised within the Community or
in any particular Member States.
In addition, with respect to recoverables from reinsurance contracts against undertakings authorised in
accordance with this Directive or which have their
head office in a third country whose solvency regime
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is deemed to be equivalent in accordance with Article
172, Member States shall not require the localisation
within the Community of the assets representing
those recoverables.
2. Member States shall not retain or introduce for
the establishment of technical provisions a system
with gross reserving which requires pledging of assets to cover unearned premiums and outstanding
claims provisions where the reinsurer is an insurance
or reinsurance undertaking authorised in accordance
with this Directive.
Art. 135. Implementing measures.
1. In order to ensure the uniform application of this
Directive, the Commission may adopt implementing
measures specifying qualitative requirements in the
following areas:
(a) the identification, measurement, monitoring,
managing and reporting of risks arising from investments in relation to the first subparagraph of Article
132(2);
(b) the identification, measurement monitoring,
managing and reporting of specific risks arising from
investment in derivative instruments and assets referred to in the second subparagraph of Article
132(4).
2. In order to ensure cross-sectoral consistency and
to remove misalignment between the interests of
firms that "repackage" loans into tradable securities
and other financial instruments (originators) and the
interests of insurance or reinsurance undertakings
that invest in such securities or instruments, the
Commission shall adopt implementing measures laying down:
(a) the requirements that need to be met by the
originator in order for an insurance or reinsurance
undertaking to be allowed to invest in such securities
or instruments issued after 1 January 2011, including
requirements that ensure that the originator retains
a net economic interest of no less than 5 %;
(b) qualitative requirements that must be met by
insurance or reinsurance undertakings that invest in
such securities or instruments.
3. Those measures, designed to amend non-essential elements of this Directive by supplementing it,
shall be adopted in accordance with the regulatory
procedure with scrutiny referred to in Article 301(3).

Chapter VII. Insurance and reinsurance
undertakings in difficulty or in an irregular
situation
Art. 136. Identification and notification of deteriorating financial conditions by the insurance and reinsurance undertaking.
Insurance and reinsurance undertakings shall have
procedures in place to identify deteriorating financial
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conditions and shall immediately notify the supervisory authorities when such deterioration occurs.
Art. 137. Non-Compliance with technical provisions.
Where an insurance or reinsurance undertaking
does not comply with Chapter VI, Section 2, the supervisory authorities of its home Member State may
prohibit the free disposal of its assets after having
communicated their intentions to the supervisory authorities of the host Member States. The supervisory
authorities of the home Member State shall designate
the assets to be covered by such measures.
Art. 138. Non-Compliance with the Solvency Capital Requirement.
1. Insurance and reinsurance undertakings shall immediately inform the supervisory authority as soon as
they observe that the Solvency Capital Requirement
is no longer complied with, or where there is a risk of
non-compliance in the following three months.
2. Within two months from the observation of noncompliance with the Solvency Capital Requirement
the insurance or reinsurance undertaking concerned
shall submit a realistic recovery plan for approval by
the supervisory authority.
3. The supervisory authority shall require the insurance or reinsurance undertaking concerned to take
the necessary measures to achieve, within six months
from the observation of non-compliance with the Solvency Capital Requirement, the re-establishment of
the level of eligible own funds covering the Solvency
Capital Requirement or the reduction of its risk profile to ensure compliance with the Solvency Capital
Requirement.
The supervisory authority may, if appropriate, extend that period by three months.
4. In the event of an exceptional fall in financial
markets, the supervisory authority may extend the
period set out in the second subparagraph of paragraph 3 by an appropriate period of time taking into
account all relevant factors.
The insurance or reinsurance undertaking concerned shall, every three months, submit a progress
report to its supervisory authority setting out the
measures taken and the progress made to re-establish
the level of eligible own funds covering the Solvency
Capital Requirement or to reduce the risk profile to
ensure compliance with the Solvency Capital Requirement.
The extension referred to in the first subparagraph
shall be withdrawn where that progress report shows
that there was no significant progress in achieving
the re-establishment of the level of eligible own
funds covering the Solvency Capital Requirement or
the reduction of the risk profile to ensure compliance
with the Solvency Capital Requirement between the
date of the observation of non-compliance of the Sol56

vency Capital Requirement and the date of the submission of the progress report.
5. In exceptional circumstances, where the supervisory authority is of the opinion that the financial situation of the undertaking concerned will deteriorate
further, it may also restrict or prohibit the free disposal of the assets of that undertaking. That supervisory authority shall inform the supervisory authorities of the host Member States of any measures it has
taken. Those authorities shall, at the request of the
supervisory authority of the home Member State, take
the same measures. The supervisory authority of the
home Member State shall designate the assets to be
covered by such measures.
Art. 139. Non-Compliance with the Minimum Capital Requirement.
1. Insurance and reinsurance undertakings shall inform the supervisory authority immediately where
they observe that the Minimum Capital Requirement
is no longer complied with or where there is a risk of
non-compliance in the following three months.
2. Within one month from the observation of noncompliance with the Minimum Capital Requirement,
the insurance or reinsurance undertaking concerned
shall submit, for approval by the supervisory authority, a short-term realistic finance scheme to restore,
within three months of that observation, the eligible
basic own funds, at least to the level of the Minimum
Capital Requirement or to reduce its risk profile to ensure compliance with the Minimum Capital Requirement.
3. The supervisory authority of the home Member
State may also restrict or prohibit the free disposal of
the assets of the insurance or reinsurance undertaking. It shall inform the supervisory authorities of the
host Member States accordingly. At the request of the
supervisory authority of the home Member State,
those authorities shall, take the same measures. The
supervisory authority of the home Member State shall
designate the assets to be covered by such measures.
Art. 140. Prohibition of free disposal of assets located within the territory of a Member State.
Member States shall take the measures necessary to
be able, in accordance with national law, to prohibit
the free disposal of assets located within their territory at the request, in the cases provided for in Articles 137 to 139 and Article 144(2) of the undertaking’s home Member State, which shall designate the
assets to be covered by such measures.
Art. 141. Supervisory powers in deteriorating financial conditions.
Notwithstanding Articles 138 and 139, where the
solvency position of the undertaking continues to deteriorate, the supervisory authorities shall have the
power to take all measures necessary to safeguard the
interests of policy holders in the case of insurance
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contracts, or the obligations arising out of reinsurance contracts.
Those measures shall be proportionate and thus reflect the level and duration of the deterioration of
the solvency position of the insurance or reinsurance
undertaking concerned.
Art. 142. Recovery plan and finance scheme.
1. The recovery plan referred to in Article 138(2)
and the finance scheme referred to in Article 139(2)
shall, at least include particulars or evidence concerning the following:
(a) estimates of management expenses, in particular current general expenses and commissions;
(b) estimates of income and expenditure in respect
of direct business, reinsurance acceptances and reinsurance cessions;
(c) a forecast balance sheet;
(d) estimates of the financial resources intended to
cover the technical provisions and the Solvency Capital Requirement and the Minimum Capital Requirement;
(e) the overall reinsurance policy.
2. Where the supervisory authorities have required
a recovery plan referred to in Article 138(2) or a finance scheme referred to in Article 139(2) in accordance with paragraph 1 of this Article, they shall refrain from issuing a certificate in accordance with Article 39 for as long as they consider that the rights of
the policy holders, or the contractual obligations of
the reinsurance undertaking are threatened.
Art. 143. Implementing measures.
The Commission shall adopt implementing measures
specifying the factors to be taken into account for
the purpose of the application of Article 138(4) including the maximum appropriate period of time, expressed in total number of months, which shall be the
same for all insurance and reinsurance undertakings
as referred to in the first subparagraph of Article
138(4).
Where it is necessary to enhance convergence, the
Commission may adopt implementing measures laying down further specifications with respect to the
recovery plan referred to in Article 138(2), the finance scheme referred to in Article 139(2) and with
respect to Article 141, taking due care to avoid procyclical effects.
Those measures, designed to amend non-essential
elements of this Directive by supplementing it, shall
be adopted in accordance with the regulatory procedure with scrutiny referred to in Article 301(3).
Art. 144. Withdrawal of authorisation.
1. The supervisory authority of the home Member
State may withdraw an authorisation granted to an
insurance or reinsurance undertaking in the following
cases:
(a) the undertaking concerned does not make use of
the authorisation within 12 months, expressly re10 January 2012

nounces it or ceases to pursue business for more than
six months, unless the Member State concerned has
made provision for authorisation to lapse in such cases;
(b) the undertaking concerned no longer fulfils the
conditions for authorisation;
(c) the undertaking concerned fails seriously in its
obligations under the regulations to which it is subject.
The supervisory authority of the home Member State
shall withdraw an authorisation granted to an insurance or reinsurance undertaking in the event that the
undertaking does not comply with the Minimum Capital Requirement and the supervisory authority considers that the finance scheme submitted is manifestly inadequate or the undertaking concerned fails
to comply with the approved scheme within three
months from the observation of non-compliance with
the Minimum Capital Requirement.
2. In the event of the withdrawal or lapse of authorisation, the supervisory authority of the home Member State shall notify the supervisory authorities of
the other Member States accordingly, and those authorities shall take appropriate measures to prevent
the insurance or reinsurance undertaking from commencing new operations within their territories.
The supervisory authority of the home Member State
shall, together with those authorities, take all measures necessary to safeguard the interests of insured
persons and, in particular, shall restrict the free disposal of the assets of the insurance undertaking in
accordance with Article 140.
3. Any decision to withdraw authorisation shall
state the full reasons and shall be communicated to
the insurance or reinsurance undertaking concerned.

Chapter VIII. Right of establishment and
freedom to provide services
Section 1. Establishment by insurance
undertakings
Art. 145. Conditions for branch establishment.
1. Member States shall ensure that an insurance undertaking which proposes to establish a branch within the territory of another Member State notifies the
supervisory authorities of its home Member State.
Any permanent presence of an undertaking in the
territory of a Member State shall be treated in the
same way as a branch, even where that presence does
not take the form of a branch, but consists merely of
an office managed by the own staff of the undertaking or by a person who is independent but has permanent authority to act for the undertaking as an
agency would.
2. Member States shall require every insurance undertaking that proposes to establish a branch within
the territory of another Member State to provide the
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referred to in Article 145(2) to the supervisory authorities of the host Member State they shall state
the reasons for their refusal to the insurance undertaking concerned within three months of receiving all
the information in question.
Such a refusal or failure to act shall be subject to a
right to apply to the courts in the home Member
State.
3. Before the branch of an insurance undertaking
starts business, the supervisory authorities of the
host Member State shall, where applicable, within
two months of receiving the information referred to
in paragraph 1, inform the supervisory authority of
the home Member State of the conditions under
which, in the interest of the general good, that business must be pursued in the host Member State. The
supervisory authority of the home Member State shall
communicate this information to the insurance undertaking concerned.
The insurance undertaking may establish the branch
and start business as from the date upon which the
supervisory authority of the home Member State has
received such a communication or, if no communication is received, on expiry of the period provided for
in the first subparagraph.

following information when effecting the notification provided for in paragraph 1:
(a) the Member State within the territory of which
it proposes to establish a branch;
(b) a scheme of operations setting out, at least, the
types of business envisaged and the structural organisation of the branch;
(c) the name of a person who possesses sufficient
powers to bind, in relation to third parties, the insurance undertaking or, in the case of Lloyd’s, the underwriters concerned and to represent it or them in
relations with the authorities and courts of the host
Member State (the authorised agent);
(d) the address in the host Member State from
which documents may be obtained and to which they
may be delivered, including all communications to
the authorised agent.
With regard to Lloyd’s, in the event of any litigation
in the host Member State arising out of underwritten
commitments, the insured persons shall not be treated less favourably than if the litigation had been
brought against businesses of a conventional type.
3. Where a non-life insurance undertaking intends
its branch to cover risks in class 10 in Part A of Annex
I, not including carrier’s liability, it shall produce a
declaration that it has become a member of the national bureau and the national guarantee fund of the
host Member State.
4. In the event of a change in any of the particulars
communicated under point (b), (c) or (d) of paragraph 2, an insurance undertaking shall give written
notice of the change to the supervisory authorities of
the home Member State and of the Member State
where that branch is situated at least one month before making the change so that the supervisory authorities of the home Member State and the supervisory authorities of the Member State where that
branch is situated may fulfil their respective obligations under Article 146.

Art. 147. Prior notification to the home Member
State.
Any insurance undertaking that intends to pursue
business for the first time in one or more Member
States under the freedom to provide services shall
first notify the supervisory authorities of the home
Member State, indicating the nature of the risks or
commitments it proposes to cover.

Art. 146. Communication of information.
1. Unless the supervisory authorities of the home
Member State have reason to doubt the adequacy of
the system of governance or the financial situation of
the insurance undertaking or the fit and proper requirements in accordance with Article 42 of the authorised agent, taking into account the business
planned, they shall, within three months of receiving
all the information referred to in Article 145(2), communicate that information to the supervisory authorities of the host Member State and shall inform the
insurance undertaking concerned thereof.
The supervisory authorities of the home Member
State shall also attest that the insurance undertaking
covers the Solvency Capital Requirement and the Minimum Capital Requirement calculated in accordance
with Articles 100 and 129.
2. Where the supervisory authorities of the home
Member State refuse to communicate the information

Art. 148. Notification by the home Member State.
1. Within one month of the notification provided
for in Article 147, the supervisory authorities of the
home Member State shall communicate the following
to the Member State or States within the territories
of which an insurance undertaking intends to pursue
business under the freedom to provide services:
(a) a certificate attesting that the insurance undertaking covers the Solvency Capital Requirement and
Minimum Capital Requirement calculated in accordance with Articles 100 and 129;
(b) the classes of insurance which the insurance undertaking has been authorised to offer;
(c) the nature of the risks or commitments which
the insurance undertaking proposes to cover in the
host Member State.
At the same time, the supervisory authorities of the
home Member State shall inform the insurance undertaking concerned of that communication.
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Section 2. Freedom to provide services: by
insurance undertakings
Subsection 1. General provisions

knopsbooks.com

10 January 2012

European Solvency II law
Part I. Solvency II directive

2. Member States within the territory of which a
non-life insurance undertaking intends, under the
freedom to provide services, to cover risks in class 10
in Part A of Annex I other than carrier’s liability may
require that insurance undertaking to submit the following:
(a) the name and address of the representative referred to in Article 18(1)(h);
(b) a declaration that it has become a member of
the national bureau and national guarantee fund of
the host Member State.
3. Where the supervisory authorities of the home
Member State do not communicate the information
referred to in paragraph 1 within the period laid
down therein, they shall state the reasons for their
refusal to the insurance undertaking within that
same period.
Such a refusal or failure to act shall be subject to a
right to apply to the courts in the home Member
State.
4. The insurance undertaking may start business as
from the date on which it is informed of the communication provided for in the first subparagraph of paragraph 1.
Art. 149. Changes in the nature of the risks or
commitments.
Any change which an insurance undertaking intends to make to the information referred to in Article 145 shall be subject to the procedure provided for
in Articles 147 and 148.

Subsection 2. Third party motor vehicle liability
Art. 150. Compulsory insurance on third party motor vehicle liability.
1. Where a non-life insurance undertaking, through
an establishment situated in one Member State, covers a risk, other than carrier’s liability, classified under class 10 in Part A of Annex I which is situated in
another Member State, the host Member State shall
require that undertaking to become a member of and
participate in the financing of its national bureau
and its national guarantee fund.
2. The financial contribution referred to in paragraph 1 shall be made only in relation to risks, other
than carrier’s liability, classified under class 10 in
Part A of Annex I covered by way of provision of services. That contribution shall be calculated on the
same basis as for non-life insurance undertakings
covering those risks, through an establishment situated in that Member State.
The calculation shall be made by reference to the
insurance undertakings’ premium income from that
class in the host Member State or the number of risks
in that class covered there.
3. The host Member State may require an insurance
undertaking providing services to comply with the
rules in that Member State concerning the cover of
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aggravated risks, insofar as they apply to non-life insurance undertakings established in that State.
Art. 151. Non-discrimination of persons pursuing
claims.
The host Member State shall require the non-life insurance undertaking to ensure that persons pursuing
claims arising out of events occurring in its territory
are not placed in a less favourable situation as a result of the fact that the undertaking is covering a
risk, other than carrier’s liability, classified under
class 10 in Part A of Annex I by way of provision of
services rather than through an establishment situated in that State.
Art. 152. Representative.
1. For the purposes referred to in Article 151, the
host Member State shall require the non-life insurance undertaking to appoint a representative resident or established in its territory who shall collect
all necessary information in relation to claims, and
shall possess sufficient powers to represent the undertaking in relation to persons suffering damage
who could pursue claims, including the payment of
such claims, and to represent it or, where necessary,
to have it represented before the courts and authorities of that Member State in relation to those claims.
That representative may also be required to represent the non-life insurance undertaking before the
supervisory authorities of the host Member State with
regard to checking the existence and validity of motor vehicle liability insurance policies.
2. The host Member State shall not require that representative to undertake activities on behalf of the
non-life insurance undertaking which appointed him
other than those set out in paragraph 1.
3. The appointment of the representative shall not
in itself constitute the opening of a branch for the
purpose of Article 145.
4. Where the insurance undertaking has failed to
appoint a representative, Member States may give
their approval to the claims representative appointed
in accordance with Article 4 of Directive 2000/26/EC
to assume the function of the representative referred
to in paragraph 1 of this Article.

Section 3. Competencies of the supervisory
authorities of the host member state
Subsection I. Insurance
Art. 153. Language.
The supervisory authorities of the host Member
State may require the information which they are authorised to request with regard to the business of insurance undertakings operating in the territory of
that Member State to be supplied to them in the official language or languages of that State.
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